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No. 95-0907
STATE OF W SCONSI N : | N SUPREMVE COURT
State of Wsconsin ex rel. Mark FILED
Vander beke,

JUN 11, 1997

Plaintiff-Appellant,

Marilyn L. Graves
Clerk of Supreme Court
V. Madison, Wi

Jeffrey Endicott, Warden, Col unbia County
Correctional Institution, H s Agents,

Enpl oyees, or Those Acting By H's
Direction, O on H's Behalf,

Def endant s- Appel | ant s.

APPEAL from an order of the Circuit Court for Colunbia

County. Reversed and cause renanded.

M1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This case is
before the court on certification fromthe court of appeals, Ws.
Stat. 8 (Rule) 809.61 (1995-96), to review an order of the
Circuit Court for Colunmbia County, Lewis W Charles, Judge. The
circuit court quashed the wit of habeas corpus brought by Mark
Vander beke seeking his release from incarceration follow ng
revocation of probation.

12 Two questions are raised: (1) does a probationer have a
due process right to a conpetency determnation when at a

probation revocation proceeding the admnistrative |aw judge of
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the division of hearings and appeal s’ has reason to doubt the
probationer's conpetency; and (2) if a probationer has a due
process right to a conpetency determ nation during a probation
revocation proceeding, what procedures are to be followed and
what effect does a determination of inconpetency have?? Each
presents a question of law which we review independently,
benefiting from the analyses of the circuit court and the
di vi sion of hearings and appeal s.

13 We hold that a probationer has a due process right to a
conpetency determ nation when during the probation revocation
proceeding the admnistrative |aw judge has reason to doubt the
probationer's conpetency. Although the statutes do not provide
for conpetency proceedings at a probation revocation proceeding,

we fashion a conpetency procedure to conply with the requirenents

! An administrative law judge in the division of hearings
and appeals in the departnent of admnistration is charged with
conducti ng pr obati on revocation heari ngs. W' s. St at .
88§ 973.10(2), 301.035; Ws. Admin. Code 8 HA 2.05 (Aug., 1995).
Appeals may be taken to the admnistrator of the division. Ws.
Admn. Code 8 HA 2.05(9) (Aug., 1995). Hereafter we refer
generally to the adm nistrative | aw j udge.

> The parties also dispute two other issues in this court:
whet her there was reason to doubt Vanderbeke's conpetency and
whet her Vander beke made a knowing and voluntary waiver of his
right to counsel at the probation revocation hearing.

The State argues that the record fails to denonstrate reason
to doubt conpetency at the probation revocation hearing. W
conclude that the record leaves |little question that the
admnistrative law judge had reason to doubt Vanderbeke's
conpetency. If on remand the departnent of corrections continues
to seek revocation, however, the departnent wll have the
opportunity to argue whether there is reason to doubt
Vander beke’ s conpet ency.

Because we afford Vanderbeke the relief sought on other
grounds we need not reach the issue of whether Vanderbeke nade a
knowi ng and vol untary waiver of his right to counsel.

2
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of due process. W conclude that when an adm nistrative | aw judge
has reason to doubt that a probationer is conpetent a conpetency
proceedi ng shoul d be conducted by the circuit court in the county
in which the probationer was sentenced and that the conpetency
proceedi ng should adhere to Ws. Stat. 88 971.13 and 971.14 to
the extent practicable.

14 In this case, we conclude that the record, although
limted, reveals that the adm nistrative |aw judge had reason to
doubt Vanderbeke's conpetency; that because no conpetency
proceedi ng was conducted, Vanderbeke was denied due process of
law;, and that the challenge to the probation revocation was
properly raised by Vanderbeke in the circuit court by wit of
habeas corpus. Accordingly, we reverse the order of the circuit
court quashing the wit of habeas corpus and remand the cause to
the circuit court wth directions to vacate the order of
revocation and remand the matter to the division of hearings and
appeals for further proceedings not inconsistent wth this

opi ni on.
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l.

15 The facts are not in dispute for purposes of this
appeal . The record on appeal is, however, extrenely limted.?

16 After conviction  of possession  of cocaine and
tetrahydrocannabinol wth intent to deliver, Vanderbeke was
sentenced in March 1990 to two concurrent ten-year ternms. The
sentencing court stayed execution of its sentence and Vanderbeke
was placed on probation for a period of ten years. In February
1994 Vanderbeke is alleged to have unlawfully entered his
parents' hone, eaten sone food and damaged a door | anb.
Vander beke clainms that he went into the house to find $50 that
bel onged to him

17 Crimnal charges were filed. Although an exam nation to
det erm ne Vander beke's conpetency to stand trial pursuant to Ws.
Stat. 8§ 971.14 (1991-92) nay have been requested by Vanderbeke's
counsel, no exam nation was perfornmed. The State apparently did
not prosecute the crimnal charges. Instead the departnent of
corrections comrenced probation revocation proceedi ngs pursuant
to Ws. Stat. 8 973.10(2) (1993-94) before an admnistrative |aw
judge in the division of hearings and appeals of the departnent
of adm ni stration.

18 I n Vander beke's absence, Vanderbeke's appoi nted counsel
informed the admnistrative |aw judge that Vanderbeke had not

been able to assist in preparing his defense to the alleged

® The State suggests that the court dismiss review of this
appeal as inprovidently granted or remand for issuance of a wit
of certiorari and production of a full record. Because the
deficiencies in the record do not bear significantly on the |egal
i ssues we address, we find it unnecessary to adopt either of the
State's suggested approaches.
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probation violations and that he had di scharged counsel nore than
once. Vanderbeke's counsel also reported that he had sought an
order for a psychiatric evaluation of Vanderbeke in the circuit
court but had been told by the clerk of court that the circuit
court was wthout jurisdiction. Vanderbeke's counsel objected
that holding the probation revocation proceeding prior to a
determ nation of conpetency would violate Vanderbeke's due
process rights.

19 The admnistrative law judge, believing he had no
authority to commt Vanderbeke or any probationer for a
conpetency evaluation or for treatnment or to suspend the
revocation proceedi ngs, went forward with the proceedi ngs.

10 When Vanderbeke was brought into the room the

foll ow ng exchange took pl ace:

[ Vander beke' s counsel ]: Good afternoon, M. Vanderbeke.

M. Vanderbeke: He's fired, by the way. Ckay? And since
you do not consider nme conpetent, this proceeding

should not proceed at all. | don't know what to do
about that.
Adm nistrative law judge: M. Vanderbeke, 1is there

anything you want to say before we begin with the
heari ng today?

M . Vanderbeke: | amnot able to cancel the hearing and
not postpone it because | am firing him |1 choose to
fire him Period. End of sentence. If M. GCeske [the
probation officer] would like to interject sonething, I
would like that to happen. Oher than that, that's
fine, sir.

Adm ni strative |aw judge: | want to know if you want to
represent yourself in this action?
M. Vanderbeke: OCh, no, definitely not. | don't even

have the know edge of the subject to what's going on.

5
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I'm nentally ill. I"m schi zophrenic. l"m dual
di agnosi s. You know, |'ve got --

Adm nistrative law judge: Do you wsh to hire an
attorney to represent you? Do you wish to hire your own

attorney?
M. Vanderbeke: I'm not sure what | should do. | don't
know what my rights are. Nobody — nobody can tell ne

my rights, you know?

M. Vanderbeke: Wiat I'mtrying to prevent is going up
to Dodge and talking to this man if he has — what he
has, doesn't he have, has he a program for ne. This is
really stupid. The program — this is ny opinion — |
went up there and put ny tinme in one year, get out,
charges are dropped in front of the judiciary system
then the court, which were two charges, and a third --
could you tell nme, M. Geske? Do you renenber? You
know, | was really unresponsive and surprised to see
hi m not react because of — the only thing | could see
was a pattern. | come out of prison, I'ma jerk, I'm
| ooking for noney, | go to nmy parents' house, |ook for
ny $50 bill in ny father -— in ny nother's drawers
which is from here to the other side of M. Geske,
which is ny $50. And if they want to deny it, or
what ever, you know, | had the noney. | wasn't -— it was
not i magi nary, you know —-

The admi nistrative |aw judge all owed Vanderbeke to continue with
t he hearing w thout counsel. Vanderbeke's former counsel renmained
in the hearing roomas stand-by counsel.

11 Wiile the admnistrative |aw judge believed he had no
authority to find reason to doubt Vanderbeke's conpetency, his
order set forth the follow ng findings and concl usions indicating

hi s awar eness of Vanderbeke's nental health probl ens:

The client has had nmany police contacts for nuisance-
rel ated events since being placed on probation. Many of
the events stem from recurring nental health problens
experienced by the client. On at |east two occasions
during the last two years he has gone through energency
detention procedures because of unusual behavior and
living conditions. . . . In addition, the record anply
denonstrates that the client is in need of treatnent
that can best be provided in a secure institutional

6
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setting and that, W t hout appropriate care and
treatnment, he is dangerous to both hinself and others.

12 The admnistrative |aw judge found that Vanderbeke had
violated the conditions of his probation and concluded that as a
consequence of Vanderbeke's nental condition "there [were] no
reasonable alternatives to revocation of probation." Probation
was revoked and Vanderbeke was subject to serving the origina
ten-year prison termin its entirety. It appears that Vanderbeke
has been incarcerated since the events at his parents' hone.

113 Vander beke chall enged his incarceration through a wit
of habeas corpus and sought an order vacating the revocation of
probation. Wthout expressly ruling on Vanderbeke's due process
chal l enge, the circuit court quashed the wit and denied relief,
noting that probation revocation proceedings are neither crim nal
nor civil and that the central, perhaps sole, issue is whether
rehabilitation is best furthered by confinement or continued
pr obati on.

.

114 W first determ ne whether a probationer has a due
process right to a conpetency determnation when during a
probation revocation proceeding the adm nistrative |aw judge has
reason to doubt the probationer's conpetency.

115 It has long been settled that due process of |aw
prohibits the conviction of an inconpetent defendant. Pate v.
Robi nson, 383 U S. 375, 378 (1966). "[A] person whose nental
condition is such that he lacks the capacity to understand the
nature and object of the proceedings against him to consult with
counsel, and to assist in preparing his defense may not be

subjected to a trial." Drope v. Mssouri, 420 U S 162, 171

7
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(1975). See also Dusky v. United States, 362 U S. 402, 402 (1960)

(per <curiam ("test nust be whether [the defendant] has
sufficient present ability to consult with his lawer wth a
reasonabl e degree of rational understandi ng¥%and whether he has a
rational as well as factual understanding of the proceedings
agai nst hint).

116 The standards and constitutional principles of Drope

Dusky and Pate have been incorporated into Ws. Stat. 88 971.13

and 971.14. Under these statutes a conpetency determ nation nust
be made when there is reason to doubt a defendant's conpetency to
proceed at trial, <conviction or sentencing. These statutes,
however, do not apply to a proceeding such as revocation of

probation that occurs after sentencing. State v. Debra A E., 188

Ws. 2d 111, 128 n.14, 523 N W2d 727 (1994). W nust therefore
look to the nature of a probation revocation proceeding to
determ ne whether due process guarantees require that a
pr obati oner be conpetent during a probation revocation
pr oceedi ng.

117 Wiile on probation a probationer is in the |egal
custody of the departnment of corrections. Ws. Stat. 8 973.10(1)
(1995-96). A probationer's liberty is conditional. Probation may
be revoked after a proceeding at which the division of hearings
and appeals determnes both that the probationer violated a
condition of probation, Ws. Stat. § 973.10(2), and that
revocation is appropriate. Ws. Admn. Code 8 HA 2.05(7)(b)3
(Aug., 1995). The court has said that the ultimte question in a
revocation proceeding is whether the interests of community

safety and of the probationer's rehabilitation are best served by

8
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continued liberty or by incarceration. State ex rel. Flowers v.

Departnent of Health & Social Services, 81 Ws. 2d 376, 385, 260

N.W2d 727 (1978).*
18 The revocation of probation is not, as a constitutional

matter, a stage of a crimnal prosecution. Gagnon v. Scarpelli

411 U. S. 778, 782 (1973). Revocation of probation is a civil
proceeding in Wsconsin. A probationer is therefore not entitled
to the full panoply of rights accorded persons subject to
crimnal process. It is well settled, however, that a probationer
is entitled to due process of |aw before probation may be
revoked, > because probation revocation may entail a substantia
loss of liberty. A probationer's liberty "includes many of the
core values of unqualified liberty and its termnation inflicts a
"grievous loss' on the [probationer] and often on others.”

Morrissey v. Brewer, 408 U. S. 471, 482 (1972).

19 The probation revocation proceedi ng has two conponents:
(1) determnation of the factual issue whether the probationer
acted in violation of one or nore of the conditions of probation;
and (2) if a condition of probation was violated, determ nation

of what action is appropriate to protect society and inprove the

“ State ex rel. Flowers v. Departnent of Health & Social
Services, 81 Ws. 2d 376, 385, 260 N.W2d 727 (1978), involved a
parol ee rather than a probationer. Yet in Flowers and ot her cases
the court has considered the due process rights of parolees and
probationers to be substantially equivalent. See State ex rel.
Johnson v. Cady, 50 Ws. 2d 540, 545, 185 N.W2d 306 (1971). The
United States Suprene Court has reached the sane concl usion:
"Petitioner does not contend that there is any difference
relevant to the guarantee of due process between the revocation
of parole and the revocation of probation, nor do we perceive
one." (Gagnon v. Scarpelli, 411 U. S. 778, 782 (1973).

> Scarpelli, 411 U S. at 781-82; Morrissey v. Brewer, 408
U S 471, 481-89 (1972).
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chances of the probationer's rehabilitation. Morrissey, 408 U. S
at 479-80.

20 The mninmum requirenents of due process which the
Morrissey Court identified, and the Scarpelli Court held
applicable to probation revocation, include: (1) witten notice
of the clainmed violation(s) of probation; (2) disclosure to the
probati oner of evidence against him or her; (3) the opportunity
to be heard in person and to present w tnesses and docunentary
evidence; (4) the right to confront and cross-exam ne adverse
W tnesses (unless the hearing officer specifically finds good
cause for not allow ng confrontation); (5) a neutral and detached
heari ng body, nenbers of which need not be judicial officers or
| awyers; and (6) a witten statenent by the fact finder regarding
the evidence relied on and the reasons for revoking probation.
Scarpelli, 411 U S. at 786; Mrrissey, 408 U.S. at 489.°

21 In State ex rel. Johnson v. Cady, 50 Ws. 2d 540, 548,

185 N.W2d 306 (1971), decided prior to Moirrissey, the Wsconsin
suprene court held that probation cannot be revoked unless the
probati oner has been provided "a reasonable opportunity to
explain away the accusation that he had violated the conditions

of his probation or parole."’

® The regulations of the division of hearings and appeals
enunerate Morrissey rights and others. Ws. Admn. Code § HA
2.05(3) (Aug., 1995).

Because probation revocation is not a crimnal proceeding
there is no Sixth Amendnent right to counsel, although counsel
nmust be provided under certain circunstances.

" The United States Suprenme Court has also held that due
process of law requires an express finding that a condition of
probation has been violated before probation nay be revoked.
Dougl as v. Buder, 412 U. S. 430, 432 (1973) (per curiam

10
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22 The question then arises whether a probation revocation
proceeding can satisfy these mninmm standards of due process
when an admnistrative law judge has reason to doubt a
probationer's conpetency. Notice and hearing are neaningless
guaranties to a probationer who is inconpetent and as such unabl e
to understand the notice of the clainmed violations of probation,
t he evidence against himor her, or the witten statenent by the
fact finder as to the evidence relied on and the reasons for
revoki ng probation. Nor can an inconpetent probationer present
W t nesses and docunentary evidence, confront and cross-exam ne
adverse w tnesses, dispute the accusation of violation of the
conditions of probation, explain mtigating factors, or argue the
appropri ateness of revocation.

23 The core of the process due at a probation revocation
proceedi ng, the opportunity for a neaningful hearing on the facts
of the alleged violation and the appropriate disposition of the
probationer, is not available to an inconpetent probationer.

24 Accordingly we conclude that when an adm nistrative | aw
judge during a probation revocation proceeding has reason to
doubt that a probationer is conpetent,® the revocation proceeding

is to be stayed until a determnation of conpetency is nade.

8 Conpetency is a contextualized concept; the neaning of
conpetency in the context of |egal proceedings changes according
to the purpose for which the conpetency determnation is made.
Whet her a person i s conpetent depends on the nental capacity that
the task at issue requires. State v. Debra A E., 188 Ws. 2d 111,
124-25, 523 N.W2d 727 (1994). A probationer should have, for
exanple, the nental capacity to understand the proceedings and
act or assist in his or her own defense, should be able to
develop a factual basis for challenging the alleged ground for
revocation, and should be able to eval uate and recommend proposed
alternative dispositions.

11
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Unless it 1s determned under these circunstances that a
probationer is conpetent to continue wth a revocation
proceeding, the revocation proceeding violates the mnimm
st andards of due process of |aw.

25 This conclusion is consistent with the mjority of
courts in other jurisdictions which have addressed the question.?
A Mchigan court has held that the rationale of Pate applies to
any proceeding in which there is a risk of loss of |liberty,

regardl ess of whether the statutes so provide. People v. Mrtin,

232 NW2d 191, 194 (Mch. C. App. 1975). The court expl ai ned:
"[ T] he hearing nust be conducted in a nmeaningful way. It would be
fundanentally unfair to require a revocation hearing and then not
ensure the safeguard that defendant understands the nature and
object of the proceedings against him and that he is able to
assist in his defense in a rational way." Martin, 232 N.W2d at

194 (citing Dusky, 362 U S. 402).

°® State v. Qualls, 552 N E.2d 957, 960 (Chio Ct. App. 1988);
People v. Davis, 468 N E. 2d 172, 180 (Ill. App. C. 1984); People
v. Martin, 232 NW2d 191, 194 (Mch. C. App. 1975).

Cf. People ex rel. Newconb v. Metz, 409 N.Y.S. 2d 554, 556-57
(N.Y. App. Dv. 1978) (due process requires consideration of
conpetency but determnation of conpetency is not condition
precedent to revocation); Pierce v. Departnent of Social & Health
Services, 646 P.2d 1382, 1385 (Wash. 1982) (due process requires
that parolee who has been found to have violated condition of
parol e nust have opportunity to chall enge conpetency before court
deci des whether to revoke parole in |light of the violation).

O her courts have found a statutory or common law right to a
conpetency determ nation at a probation revocation hearing. Hayes
v. State, 343 So. 2d 672, 672-73 (Fla. Dist. C. App. 1977);
State ex rel. Juergens v. Cundiff, 939 S W2d 381 (M. 1997);
State v. Singleton, 472 S. E 2d 640, 641 (S.C C. App. 1996)
Casey v. State, 924 S.W2d 946, 948-49 (Tex. Crim App. 1996).

12
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126 W are persuaded by this reasoning and we adopted

simlar reasoning in Debra A E, 188 Ws. 2d 111. In Debra A E

the court determned that although Ws. Stat. § 971.14 governing
conpet ency proceedi ngs does not apply to a postconviction relief
proceeding, a circuit <court should determne a defendant's
conpetency in such a proceeding when it has reason to doubt that
the defendant is able to assist counsel or to nake decisions
commtted by law to the defendant with a reasonable degree of

rati onal understanding. The Debra A E. court reasoned that the

meani ngf ul exercise of rights by persons seeking postconviction
relief required that the courts consider the conpetency of the
i ndi vi dual .

127 For the reasons set forth, we conclude that the
guarantee of due process of |law requires that a probationer be
af forded a conpetency proceedi ng when an adm nistrative | aw judge
has reason to doubt the probationer's conpetency during a
probation revocati on proceedi ng.

[T,

128 In Wsconsin an admnistrative agency rather than the

circuit court conducts revocation proceedings.' W nust now

determ ne the appropriate roles of the admnistrative |aw judge

1 Wsconsin appears to be the only jurisdiction in which
probation revocation hearings are entrusted to the executive
branch rather than the judiciary. See State v. Arispe, No. 94 CM
398 (Circuit Court for Kenosha County, Feb 28, 1997), unpublished
order at 9-10, 1997 Westlaw 153838 (citing statutes of 49 states,
the District of Colunbia and the United States). In Arispe the
circuit court ruled that Ws. Stat. 8§ 973.10(2) violates Ws.
Const. Art VII, 8 2 in that it grants authority to the executive
branch to |ift a stay of sentence ordered by the judicial branch.
W intend no comment on the correctness of the circuit court's
ruling.

13
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and the circuit court when, as in this case, an admnistrative
| aw j udge has reason to doubt a probationer's conpetency during a
probati on revocation proceedi ng.

129 Neither an adm ni strative law judge nor an
admnistrator in the division of hearings and appeals has
statutory authority to order a conpetency determ nation. The
statutes set forth a detailed procedure for a circuit court to
follow in assessing conpetency in court proceedings in crimna
matters but this procedure does not, by its terms, apply to
probati on revocati on proceedi ngs.

130 Because we conclude that the constitutional guarantee
of due process of law requires the state to provide conpetency
proceedings for persons who are the subjects of probation
revocation proceedings, we nust craft a procedure to afford
probationers their <constitutional rights. The procedure nust
bal ance a probationer's due process rights at a probation
revocation proceeding and the legitimate interests of the state,
i ncluding the safety of the public.

131 As a first step, the admnistrative |aw judge nust
determ ne whether there is reason to doubt the probationer's
conpetency. Reason to doubt that a probationer is conpetent may
arise at any tinme during a probation revocation proceeding and
may be raised by a probationer, the probationer's counsel, the
departnment of corrections or the admnistrative |law judge. No
formal notion is necessary.

132 Wien reason to doubt that a probationer is conpetent
arises, the admnistrative |aw judge should apply the standard

devel oped in cases concerning reason to doubt conpetency to stand

14
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trial. Thus, the admnistrative |aw judge nust determ ne whet her
there are facts giving rise to doubt about the probationer's

conpetency. State v. MKnight, 65 Ws. 2d 582, 594-96, 223 N.W2d

550 (1974). As the United States Suprene Court has nmade clear,
there are "no fixed or imutable signs which invariably indicate
the need for further inquiry to determne fitness to proceed; the
guestion is often a difficult one in which a wde range of
mani festations and subtle nuances are inplicated." Drope, 420

U S at 180. The Court further advi sed:

[ E]vidence of a defendant's irrational behavior, his

deneanor . . . and any prior medi cal opinion on
conpetence . . . are all rel evant in determ ning
whet her further inquiry is required, but . . . even one
of these factors standing alone nay, in sone

ci rcunst ances, be sufficient.

133 If the admnistrative |law judge determnes that there
IS no reason to doubt the probationer's conpetency the revocation
proceeding may continue. If the admnistrative I|aw judge
determnes that there is reason to doubt the probationer's
conpetency the revocation proceeding and all applicable tine
limts are stayed and a conpetency proceeding held. The
probati oner should continue in physical custody (if he or she is
in physical custody) to the extent consistent with Ws. Stat.
8§ 971. 14.

134 Because an adm nistrative |law judge, unlike a circuit
court, has no statutory power to conduct conpetency proceedi ngs
and has no experience conducting such proceedings, we conclude
that a circuit court should conduct conpetency proceedings for
probationers who are the subjects of probation revocation

proceedi ngs. The appropriate <circuit court to conduct the
15



No. 95-0907

conpetency proceeding will ordinarily be the circuit court in the
county in which the probationer was sentenced.

135 To initiate t he conpet ency pr oceedi ng t he
adm ni strative |law judge shall pronptly forward a witten request
for a conpetency determination to the appropriate circuit court,
along with a copy of the papers on file in the revocation
proceeding and the admnistrative law judge's witten statenent
explaining the grounds for finding reason to doubt the
probationer's conpetency. The adm nistrative |aw judge should act
expeditiously, consistent with the intent of § 971. 14.

136 The circuit court shal | proceed to determ ne
conpetency, adhering to Ws. Stat. 88 971.13 and 971.14 to the
extent practicable. Section 971.14 sets forth in detail the
procedures for circuit courts to follow when there is reason to
doubt a defendant's conpetency to proceed at trial, conviction or
sentencing. The statute provides for the appointnent of experts
to examne a defendant, the authority of the circuit court to
commt an inconpetent defendant, the process for resumng the
crim nal proceeding when a defendant regains conpetence, and the
procedure for initiating civil commtnment when a defendant is
found unlikely to becone conpetent wthin 12 nonths. A circuit
court shall adapt Ws. Stat. 8 971.14 to the extent practicable
to fit a determnation of conpetency to proceed with a probation
revocati on proceedi ng.

137 In keeping with the requirenents of due process, we
have concluded that a conpetency proceeding shall be held for a
probati oner when during a probation revocation proceeding there

is reason to doubt the probationer's conpetency. W have further

16
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provided a procedure for conducting such hearings. The State's
brief correctly notes that special problens may arise when a
probationer is detoured into a conpetency proceeding. Such
probl ens include whet her inpatient evaluation should be conducted
in the Wsconsin Resource Center, an institution of the
departnment of corrections, or in a civil facility, and what
entity should pay for the various costs incurred. W cannot
attenpt to provide responses to the questions the State raises,
nor can we foresee the variety of other questions that may arise.
These questions will have to be addressed as they arise, either
by the entities involved or by the courts.
V.

138 W now turn to the proper procedure for seeking
judicial review of revocation of probation. The |egislature has
exenpted probation revocation proceedings from the procedural
requi renents of Ws. Stat. ch. 227, the adm nistrative procedure
act. Ws. Stat. § 227.03(4) (1995-96).

139 Vander beke sought review of the division's order by
means of a wit of habeas corpus. The State suggests that
certiorari may be the nore appropriate procedure, principally
because certiorari reviewrequires a nore conplete record.

40 The court has stated that in the absence of statutory
provisions for judicial review of a revocation of probation, the
"right of review of a revocation hearing is by certiorari
directed to the court of conviction.” Cady, 50 Ws. 2d at 549-50.
The court of appeals has held, however, that habeas corpus review
of a probation revocation is available in circunstances in which

certiorari is not available, State ex rel. McMIlian v. D ckey,
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132 Ws. 2d 266, 278-79, 392 N.W2d 453 (Ct. App. 1986), and that
habeas rather than certiorari is the appropriate procedure for an
all egation of ineffective assistance of counsel at a probation
revocati on proceeding when additional evidence is needed. State
v. Raney, 121 Ws. 2d 177, 181-82, 359 N.W2d 177 (C. App.
1984).

41 On the basis of these cases, we hold that habeas corpus
was a proper nethod for Vanderbeke to challenge his probation
revocation on the grounds of violation of due process because of
i nconpetency and | ack of counsel. Recognizing the State's concern
for an adequate record on review, we caution that the parties are
responsi ble for providing the courts with an adequate record so
that the review is expeditious and accurate.

42 In sum we conclude: (1) that a probationer has a due
process right to a conpetency determnation when during the
probation revocation proceeding the adm nistrative |aw judge has
reason to doubt the probationer's conpetency; (2) that, when the
adm nistrative |aw judge has reason to doubt the probationer's
conpetency, a conpetency determ nation should be nade by the
circuit court in the county in which the probationer was
sentenced and the conpetency proceeding should adhere to Ws.
Stat. 88 971.13 and 971.14 to the extent practicable; and (3)
that judicial review of revocation of probation in this case may
be by habeas cor pus.

143 Accordingly, we reverse the order of the circuit court
gquashing the wit of habeas corpus and remand the cause to the

circuit court with directions to vacate the order of revocation
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and remand the matter to the division of hearings and appeal s for
further proceedi ngs not inconsistent with this opinion.
By the Court.—Fhe order quashing the wit of habeas corpus

is reversed and the cause renmanded.

19



20

No. 95-0907



